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H.H. llykun, M.B. flepessizuH, M.O. laxsH

0 HEKOTOPbIX NMPOBIEMAX ®UI0CO®CKO-NPABOBOW HAYKU
(K MOCTAHOBKE BOIMPOCA)

B cunocodckoit nutepatype npobrnematuka npa-
BOBOrO XapakTepa OCBELLaeTcsi, kak npasuno, B uUIo-
codhcko-ucTopuyeckom acnekte. bonbluee BHUMaHWE,
XOTS W SIBHO HeJOoCTaTOuHOe, yaensetcs unocodckomn
npobremaTtuke B IOPUOMYECKON Hayke, @ B HeW, Kak W3-
BECTHO, BCE HAa4YMHAETCA C NOHATUIAHOrO annapara.

®unocodms npaa paHee paspabaTbiBanacb Kak
COCTaBHas yacTb 06LLelt Teopuu NpaBa, OgHaKO Tenepb
OHa npuobpeTaeT CTaTyC CaMOCTOSTENBHOM KPUONYECKON
aveumnnnHbl. dunocodus npaea UMEET CBOK UCTOPUIO 1
Ooratble TpaguuuK, CrneumduYecknin  KaTeropuanbHbIi
annapar. [1ns Toro, 4tobbl MOHATL CYLUHOCTL Grnocodum
npasa, HeJOCTAaTO4YHO 3HAHUS CMEXHBIX AUCLMNAMH - CO-
LUnanbHon cunocodum 1 TeopKUM rocynapcTea 1 npasa, U
HaobopoT, HesHaHWe unocodumn npasa obegHseT coLu-
arnbHyto rnocoguio 1 TEOPUIO Npaga.

Hike Mbl nocTapaemcs 0CBETUTb HEKOTOpbIE Mpo-
OnemHble acnekTbl MOHATUS «hnnocodus npaea» v aatb
WX KPUTUYECKMIA @Hanm3, YTO, N0 HALLEMY MHEHWIO, MOXET
cnocobCcTBOBATL Pa3BUTMIO [AHHOM OTPacmu HayyHoro
3HaHus.

leHe3nc noHaTua “domnocodma npasa”. Kak
W3BECTHO, (hunocodns Npasa UMEET AaBHIOK W BoraTyto
UCTOPWIO, OJHAKO cam TepMuH "turnocodms npasa” nos-
BUNCS CpaBHUTENBHO No3aHO, B koHue XVIII seka. o aTo-
0 HauuMHas ¢ ApeBHOCTM mpobnematuka unocodcko-
npaBoBOro npoduns paspabatbiBanacb B KayecTse
thparmeHTa u acnekta 6onee obLei TeMb, a NO3aHeE Kak
OTZENbHbIA CaMOCTOATENbHbIN NpeaMeT MCCnesoBaHuMs
— MO NPEUMYLLECTBY KaK Y4YeHUE O eCTECTBEHHOM NpaBe.
Y KaHTa chunocodms npasa npeacTasneHa B Buge MeTa-
(h13NYECKOTO YUYEHUS O NpaBe.

[epeoHavanbHO TepMUH "dunocodus npasa" no-
SBNAETCA B HOPUANYECKON Hayke. Ero aBTopom sBnseTcs
HemeLkui topuct T, T'yro. Belpaxerue "cunocodms npa-
Ba" OH ucnonb3yet ana 6onee kpartkoro 06o3Ha4eHWs
"tbunococum NO3MTMBHOMO npaBa”, KOTOPYK CTPemuncs
paspaboTtatb Kak «MnocoCKyd YacTb yYeHWnss O npa-
Bex»'. KOpucnpygeHums, no yro, JOmkHa COCTOATH U3
Tpex yacTen: 1opuanyeckorn gormartukm; gunocodum npa-
Ba (h1nocodmm NO3MTUBHOIO NpaBa); UCTOPUM Npasa.

KOpuamnyeckoi gormatuke (0T rpey. dogma — uctu-
Ha, He Tpebylowan [oka3aTenbCTea), NPeAcTaBNstoLLEd
coboit "topuamdeckoe pemecno”, cormacHo I'yro, gocra-
TOYHO 3MMUPUYECKOTO 3HaHUs. A dunocodus npasa w
NCTOpMS NMpaBa COCTaBMAT "pasyMHYK OCHOBY Hay4YHOro
nosHaHus npasa" 1 00pasyloT "yueHylo, nnubepanbHyo
OPUCNIPYAEHLMIO (3neraHTHY0 topucnpyaeHumto)'2. Mpu
3TOM WCTOpUS NpaBa NpK3BaHa nokasatb, YTO NPaBO CKna-
[bIBAETCSA UCTOPUYECKN, @ HE CO3AAETCH 3aKOHOAATENEM.
B panbHenwem faHHas waes Bbina BOCNpUHATA U pa3Bu-
Ta K.®. CasuHbm, I". TyxTOM 1 gpyrumMu npeactaBuTensMu
MCTOPKUYECKON LLKOMbI NpaBa.

LLInpokoe pacnpocTpaHeHue TepmuHa "churoco-
tus npasa" ces3aHo ¢ "®unocodueir npasa" (1820 r.)
[erens, KOTopas He NOTEPSNA CBOWUX 3HAYAMOCTM U BAUS-
HUA 00 Hawux AHen. [lomHoe HasBaHue  3TOro
npoussefexns 'erens - "ECTeCTBEHHOE NpaBO W Hayka O
rocygapctee B oyepkax. OcHOBbI chunocodmn npasa“.
B Hem [lerenb paccykgaeT He O HOPUAMYECKUX SIBNE-
HUSAX, @ O TaKWX KaTeropusx, kak mopanb, HPaBCTBEH-
HOCTb, pa3BWTWe fyxa, U OTHOCUT hunocodmio npasa K
durnocodckon AMCUNNNMHE, @ HE K IOPUANYECKON, Kak
lyro.

'yro 4OBOMBHO «3aMbICNIOBATO» FOBOPUT O (onno-
cochum NpaBsa, xapakTepuays ee Takum 06pa3oMm: 310 «4a-
CTbl0 MeTachuavka rofion BOIMOXHOCTM (LeH3ypa 1 ano-
roreTuka NO3UTUBHOMO MpaBa Mo MPUHLMNAM YUCTOro pa-
3yma), 4acTbl NomMTUKa LenecoobpasHOCTM TOro unu
WHOTO NPABOMNOJIOXEHNS (OLEHKA TEXHUYECKOW U Nparma-
TMYECKOM LienecoobpasHOCTM MO SMMAMPUYECKM AaHHbIM
OPMAMYECKOI aHTPOMOMOMNN)»3,

lerenb OTAENSET IOPUAMYECKYID HAYKY, MOA KOTO-
PO MOHMMAET "paccyfouHyo Hayky" (nobasnss, yto "c
YOOBNETBOPEHMEM TpeDOoBaHWI pasyma 1 ¢ hUnocoqCKon
HayKOM 3Ta paccyfoyHas Hayka He UMeeT Huyero obule-
ro"4) oT NOAMHHOM Hayke O NMpaee, KoTopas nNpeacTaene-
Ha B Buge unocodum npasa. "Hayka 0 npaBe ecTb YacTb
¢hunococpuu. To3aToMy OHa JOMKHA Pa3BUTb U3 MOHSATUS
naeto, NPEACTaBMAOLLYIO pa3ym NpeaMeTa uim, YTo TO e
camoe, Habnogatb COBCTBEHHOE MMMAHEHTHOE pasBuThe
camoro npegmeTa"®, — nog4YepkmBaeT OH.

" Hugo G. Beitrage zur civilistischen Bucherkenntnis. — Bd. |. — Berlin, 1829. — S. 372 (I. Ausgabe — 1788).

2 |bid. — S. 16, 45.

3 Ibid. - S. 15.

4 [ezenb. dunocodus npasa. — M., 1990. - C. 67.
5 Tam xe. — C. 60.
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HayuyHblit npodmnb M AgucuunnuHapHas npu-
HagnexHocTb counocochun npasa. Bocxogsawme k M'yro
n k Ferento ABa nogxoda K sonpocy 06 onpegeneHuu
AMCLMNIMHAPHOTO XapakTepa ¢unocodum npasa (B kave-
CTBE HOPUANYECKOA MnM HUNOCOICKOIA HayKM) MOMy4mnu
CBOE [anbHeilllee pa3BuTME B (PMrocOCKO-NPaBOBbIX
nccnepoBaHuax XIX—XX BB.

[MpencraBuTenn OCHOBHbIX TEYEeHU unocod-
CKOW MBICMIM (KaHTWAHCTBA W HEOKAHTMAHCTBA, rerenbsiH-
CTBA, MNaforerenbsHCTBA U HEOrerenbsHCTBA, HEONpoTe-
CTaHTU3Ma, peHoMeHonoru, rnocodckoin aHTponoso-
MW, MHTYUTUBN3MA, 3K3UCTEHLManU3ma v Ap.) BbiaBUrani
CBOM BEpCUM NOHMMaHWs mnocodum npasa.

PaccmaTpuBaemblil BONPOC MMEET HECKOMbKO ac-
nekToB. Ecnn peyb naet o gunocodun npasa B LEMNOM,
TO OYEBWAHO, Y4TO Mbl UMEEM AEMO0 C MeXaucLunInHap-
HOM HayKoM, O0DbeauMHSIOWEN Te UNK WHble Hadyana Kak
MUHUMYM [BYX OUCLMNIAMH: KOPUAUMYECKON HAYKA U (Uno-
coomm. He BbI3bIBAET COMHEHMI YTBEPXKAEHNE O TOM, YTO
MEXAMCLMMIMHAPHBIA acnekT XapakTepeH Ans Bcex Bep-
CuiA unocodum npaea, He3aBUCKUMO OT TOro, paspaboTa-
Hbl OHM KaK OTAEMNbHas lopuamdeckas Wnu kak uno-
cotckas Hayka. Korga ke peub uaeT 06 oTHeceHun du-
nocogun npaBsa K HpUCNPyAEHUMM Ui K chunocodum,
crnegyeT UCXOAWTb M3 TOro, 4TO dhunocodus (no npegme-
Ty, MeToay 1 T.4.) ABNseTCs chepoit BceobLero, a npaso
11 NpaBoBeaeHMe - chepoit 0COBEHHOTO.

B dmnocodumn npasa (Hapsgy ¢ Takumm 0cobeH-
HbIMM (PMNOCOGCKUMM AMCUMNNMHaMK, Kak dunocodus
npupoabl, unocodus penurim, unocodms mopanm u
T.0.) BHUMaHWE COCPEAOTOYEHO Ha KOHKPETHOM 0OBEKTE —
Ha npase. [pu aHanuse cunococun npasa ¢ NO3MLMMA
topucnpydeHLMn, Kak NpaBuro, AOMUHUPYIOT NpaBOoBble
mMoTVBbI. B aTOM nnaHe Bcerga 6bin akTyaneH Bonpoc o
crpaBeaMBOCTY HakasaHus: lMudbarop rosopun «0 BO3-
AasHUM paBHbIM», APUCTOTENb - «O pacnpesenstoLeny u
«ypaBHWBAlOLLEN» CnpaBeanuBocTH, KaHt - 0 cBoGoae
nocTynKka, cofepxaHne KOTOPOro AOMKHO COOTBETCTBO-
BaTb NMPUHATLIM B 0bLiecTBe BCEOOLWMM HOpMaMm npasa.
OTOT BOMPOC MHTEPEcoBan W POCCUICKMX (prnocodos
npasa nepuoga Peneccanca (U.H. YuuepuH, B.C. Co-
nosbes, H.A. Bepases, C.H. Bynrakos, C.JI. ®paHk,
E.H. Tpy6eukon, B.A. Kuctakosckuit, U.B. Muxainosckuit,
H.H. Anekcees, I1.H. HoBropogues), coBpeMeHHbIX OTe-
yecTBeHHbIX ¢punocochoB npasa (B.C. HepcecsHu,
AK. YepHeHko, O.A. Kepumos, t0.I. Epwos u gp.). Bece
OHW CBOMMU TPyAamu MOABENN HAC K COBPEMEHHON fe-
huHMLIM runocodum npasa.

CoBpeMeHHas Hayka 0 NOHATUK «dunocodus
npaBa». Cr080 UNocoduss NPOUCXOANT OT  rpeu.
philosophia < phileo — nobnio + sophia — myapocTb; u-
nocognst npaBa O3HAYaeT COOTBETCTBEHHO — MBI
MyApPCTBOBATb O MpaBe Kak 0 YeM-TO KOHKPETHOM. TakuM

obpasom, unocodms npaea - 370 popma camoCo3HaHUS
nNpaBoBOi KymnbTypbl Mnu, no lerento, "Mbicnswas cebs
naes npaesa".

I.®. WepweHeBny cuntan, 4to 3agava unoco-
(un npasa [BosiKas - TEOpETUYECcKass M NpaKTU4Yeckas.
lpakTuyeckas 3afaya COCTOUT B NOCTPOEHUM MAEANbHOMO
NpaBoBOro nopsiaka.

B npaBoBoit nutepatype noHsTME HUNOCODUM
npasa CPaBHWBAKOT C HUTLIO ApuagHbl, MPXU NOMOLLMW KO-
TOPON MOXHO M30OpaTb MpaBurbHbIA NyTb B NabupuHTe
npaBoBefeHus. 3ajayeit ¢unocodun npasa SBNAETCH
BblpaboTka OCHOBHbIX MPWHLMMOB M  MOHATWA NpaBa.
Hanbonee spko noaTeepxaaeT 3HayeHwe cunocodum
npasa B NPaBoONPUMEHUTENBHON JedTENLHOCTU TOT (hakT,
4TO Cyabs NPUHUMAET PELUEHNE He TOMbKO Ha OCHOBAHUM
3aKOHOB, HO U Ha OCHOBE CBOEro BHYTPEHHero ybexne-
HWS, Cnedys npaBuUnam Tak Ha3biBAaeMOro UCKycCTBa Ton-
koBaHus. B npaBe BcTpevaroTcs npobenbl, KOTOpble He
MOryT ObITb BOCMONMHEHbI AaXe MyTeM aHanoruu. B Takux
UCKIIOYUTENBHBIX CRyYasX peKkOMEeHAYyeTcs PYKOBOACTBO-
BaTbCs OOWMMW MpuHUMNaMK, uaeen npaea, kotopas B
TaKoW TPAKTOBKE COBEPLUEHCTBYET MPaBOBYK MPAKTUKY.
"Beero nerye ObiBaeT Tam, - nucan M.I. PeakuH, - roe
3akoHopaTenb 6naropasyMHO no3aboTuncs o npefocTas-
NEHWN CyAbe Haanexallero npocropa B cyaebHbIX pelue-
HUSX, MEXOY TeM Kak B MPOTUBHOM Chyyae Cyabu npu-
BbIKHYT BYKBOI0 3aKkoHa ybuBaTh ero ayx u Bce Gonee 6y-
AyT NpeBpaLyaTbCs B MaLluHbI".

HecmoTps Ha pa3Hoobpasue B3rnsLoB O NOHATUAN
chunocodmn npasa B paboTtax pPyCCKUX HOPUCTOB, MOXHO
BbIZENWTb CPeaM HWUX ABa Bedyliux Hanpaenexus. OaHo
U3 HWX, Kak oTMevanoce ®.B. TapaHoBckuM, "nonaraet
3afadvy M 0cobeHHOCTb mnocodum npasa B MOCTPOEHNN
MeTahu3n4eckoro (CBEpPXOMbITHOTO) Y4YeHUs O MpaBe;
Jpyroe HanpasneHue BefeT PUnocoqCKkui NeMEHT K Tak
Ha3bIBaEMOW rHOCEONOMW, TO ECTb K TEOPUN NO3HAHUS, U
nonaraet ocobyto 3apavy gunococun npasa B uccneno-
BaHMM 0CODEHHOCTEN TeOpUM MO3HAHWS NPaBOBbLIX ABME-
HW"2, CnepyeT Takke fobasutb, YTO B psage pabot du-
nococus npaea OTOXAECTBAANACL C MeTogonorvei. B
yactHocTu, K.A. KysHeLoB nuweT: "®unocogus kak MeTo-
JOMnorus - 3aHsna... TBepayl NO3WLMIO, BHOCH MNogo-
TBOPHYHK SICHOCTb B MOCTAHOBKY Hay4HbIX Npobrnem n Tem
cambIM CNocobCTBYS UX paspeLLeHito no cyliecTay"s.

"®unocodus npaea, - cumtaet O.A. Kepumos, -
eCTb HEe YTO MHOE, KaK MHTerpauus BCei COBOKYMHOCTM
MPUHLMMOB NO3HaHMs, BbIpaboTaHHbIX et camoto, obLuei
cmnocodpren N KOMMNEKCOM topuamyeckux Hayk... OHa
NCTOPMYECKN BO3HMKIA He Cama no cebe 1 He W3 camoil
cebs, HO B pe3ynbTaTe W3y4eHWs KOHKPETHbIX MpOsBre-
HWI NpaBa... Punocodms npasa - NPOAYKT obLLen duno-
cochum 1 BCEro KOMMNMeKca topuauyeckux Hayk. Ee HasHa-
YeHue COCTOUT B TOM, 4TOBbI BOOpYXaTb BCE OTpacneBble

1 PedkuH I1.I". V3 nekuwit no uctopuu dunocoduu npaea B CBs3K ¢ ucTopuen dunococium Boobule. — CIo. — 1889. —

T.1.-C. 225.

2 TapaHosckull @.B. YuebHuk sHumknoneguv npaea. — KOpbes, 1917. - C. 10.

3 KysHeyos K.A. Yxas. Cou. - C. 5.
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lopuanYECKMe HayKN METOLONOMNYECKAM UHCTPYMEHTapU-
em"!.

MHorue aBTopbl rOBOPAT O (huriocodum npasa Kak
0 Hayke, KoTopas nocTuraet s02uky npasa. 1o MHeHuIo
xe 0.4, backvHa, paccmaTpuBaemasi aucumnimHa "ectb
npesxze BCEro UCTopus (hOPMUPOBAHNS 1 Pa3BUTUS MOHS-
TUIA, OTPaxaloLnxX pearbHble OOLLECTBEHHbIE OTHOLLe-
HWA"2, T.e. OH BMOMT (PUINOCOMIO NpaBa B WCTOPHUKO-
NOTMYECcKOM acrekTe, 04HaKo MpW 3TOM OMUCLIBAET TOMb-
KO reHesuc, aTumororuo dmnocodum npasa.

C.C. AnekceeB npegnaraeT [OCTaTOMHO O6LLYIO
XapaKTepucTuKy unococum npaea Kak Hayku o npase B
XU3HW Ntofeit, B Yenoseyeckom bbiTuu. U Toraa dunoco-
(s NpaBa NpeaCcTaeT kak HaydyHas AuCUMNIuHa, KoTopast
npu3BaHa 4aTb MUPOBO33PeHYeckoe 0bbSCHEHME npaBa,
ero CMbiCna W npefHa3HayeHusi, 0bocHOBaTb ero nofg
YrOM 3pEHUS CyTU YENOBEYECKOTO BbITWS, CYLUECTBYHO-
et B Hem cucTembl LeHHocTeind. OH paccmarpusaeT
cdunocoduto npaBa Yepe3 ODLYECTBEHHbIE OTHOLLEHUS,
yepes CoOUMyM. Ha Haw B3rmsg, 370 BEpHO, Tak kak bes
coLMymMa MpaBoO TePSIET CMbICM CBOErO CyLUECTBOBAHMS
Kak sIBfieHMe coLmarbHoe.

dunocous npaBa MOXET MOHUMATLCS LUMPOKO.
dunocodckuin Nogxod B npaee noavac NpupaBHUBAETCA K
pacnpocTpaHeHUI0 TOM MM WHOM MMPOBO33PEHYECKON,
hunocodhckoit JOKTPUHBI Ha NpaBo, Ha MHOroobpasHbie
npaBoBble SBMEHNS. [JaHHOE NOMNOXKEHWE B KAKOM-TO Mepe
noaTBEPKAAETCA MaTepuUanom ncTopum hunocoqckon u
NpaBoBoi Mbicnn. Kakyio 6bl dourypy U3 nctopumn douno-
codoum Mbl HUM B3snK - MnatoHa u ApuctoTens, ABryCTuHa
n ®omy AksuHckoro unu Burbrenbma dod Okkama, u3
Hosoro BpemeHnu - To66ca n CnnHo3y, Jlokka n Pycco,
KaHTa u 'erens unn Mapkca, — OkaxeTcs, 4TO NoYTh BCE
Benukue unocodibl, BNNOTb A0 3MOXM EBPOMECKOro
lMpocBseLLeHuns 1 nosgHee Bbinn Takke U KPYNHbIMW Nped-
CTaBUTENAMU MPaBOBOW MbICNW; TEOpUS rocydapcTsa U
npaBa, B CBOW O4epedb, Mucanacb MpPeuMyLLECTBEHHO
cdunocodpamn. 3HauNTENbHOE BAMSIHME TEX WM WHbIX
hunocodckix naen, KoHLenumin, MPMHUMNOB Npu3HaBanm
W Te MbICIUTENW, KOTOpPble MO MPEUMYLLECTBY 3aHUMa-
nucb npobnemamu He HUNOCOGICKOrO, @ MPaBOBOrO
WNW - couManbHO-NONUTUYECKOro  npoduns  (Hanpumep,
ApeBHerpeyecke CouUCTbI, APEBHEKUTANCKIE NErUCTbI,
M. MagyaHckuin, H. Maknasennu, X. BogeH, I. pouni,
W.J.  MoHteckbe, X.-K. Pycco, T. [xedcepcoH,
T. Mein, C.E. OecHuukuir, b. KoHcTaH, BeHTam, J1. LWTeitH,
P. Wepwhr, B.H. Ynuepun, N.W. Metpaxuumin, M.M. Hos-
ropogues v ap.).

lMogBoas wTOr MCCrenoBaHWst [aHHOro acrekTa
h1nocogcko-NpaBoBON HaykW, OTMETUM, YTO (PMNOCO-
o MpaBa CregyeT, 04EBMAHO, CYUTATL MEXAUCLMNAK-
HapHOWM HaykoW, 0BbeauHAKLWEN Te WK WHble Havana,

KaKk MUHUMYM, OBYX OUCLMNAMH: a) IOPUONYECKON HayKy;
6) counococpum.

Korga e BCcTaeT BONPOC O AUCLMNAMHAPHON Npu-
HapNeXHOCTW K KpUCIPYLEHLMM UK K KUnocodum Tex
UMW MHBIX KOHKPETHBIX BapuaHTOB (unocodun npasa, To
cnegyet cunocodckoe no3HaHue, gunocoduio (no ee
npeameTy, MeTogy M T.4.) OTHOCUTB K cpepe BCeobLLero,
a npaBo 1 NpaBoBeAeHne — K cepe 0COBEHHOTO.

B TpakToBKe hunocodum npasa CyLLECTBYIOT, MO
KpaiiHeil Mepe, ABE TOUKN 3PEHUS:

1) ¢wunocodms npaBa ecTb pacnpocTpaHeHue
obwei unocodun Ha NpaBoByto NPobnemaTuky;

2) dmnocodus npaea ecTb YacTb TEOPUN NpaBa,
cneumanuanpytoLLasncs Ha npobremax MeToLonoruu.

dunocodms npaBa B COLMANbLHOM acnekTe pac-
KPbIBAETCS YEpe3 2yMaHUCMUYECKy0 (OyHKUUIO KaK Hayka
0 NpaBe B XU3HW MIOAEN, B YENOBEYECKOM BbITUM; Yepes
MUPOBO33PEHYECKYI0 (DYHKUUI - KaK Takoe OCMbICNEeHWe
npasa, KOTOPOE MO3BONSET YBMAETb KapTuHy npasa B
LenomM, obbEKTUBHO, HE Criedys Creno 3a 3akoHodare-
nem, kak OCMbICIIEHNE, OPUEHTUPOBAHHOE HA W3BECTHbIE
LieHHOCTL: CMpaBeafiMBOCTb, HPABCTBEHHOCTb, €BOGOLY,
PaBEHCTBO W Ap. (akcuonoauyeckas ¢pyHkyus). C Hawwen
TOYKW 3peHus, dmnocodus npaea — 310 HayyHas ducyun-
NuUHa, Komopasi npussaHa 0amb MUPOBO33PEHYECKOE
0bBSICHEHUE npasa, €20 CMbicna U npeOHasHayeHUus,
060CHO8aMb €20 NOO Y2r10M 3PEeHUsT CymU Yernoseyeckoeo
bbimusi, cywecmesyrowel 8 Hem cucmembi UeHHocmed.

TeopeTnyeckoe pelleHWe elle OfHOMO He MeHee
aKTyanbHOro Bomnpoca  hUnocoqCKo-NPaBoOBON  HaYKM:
COOMHOWeEHUe ¢bunocoghuu npasa, meopuu 2ocydapcm-
8a U npasa u coyuansbHol ¢hunocopuu — IMEeT MUPOBO3-
3pEHYECKOe 3Ha4YeHue Ans BOCMUTaHWS NUYHOCTU COBpE-
MEHHOro topucTa-TeopeTka W npaktuka. Begb ymernoe
“cnonb3oBaHne UNocogcko-NpaBoBbIX 3HaHWA, 6a3u-
PYIOLLMXCS Ha METOLOMOrMYECKON OCHOBE OOLLEN 1 CoLK-
anbHoi hunocodun, NOMOraeT afeKkBaTHO OLEeHMBaTb
SIBMIEHNS OPUANYECKO TEOPUM U NPAKTUKK Kak B 06LLen
TEOpWM rocydapcTBa W npasa, Tak U B 0TpacresoM npase.

Kak yxe 0TMeyanoch Bblille, BO3HUKHOBEHME (pu-
nococuu npaga, Kak 1 Hayku B LIENIOM, OTHOCUTCS K TOMY
aTany YenoBeYeCcKo UCTOpUM, Koraa obHapyxmnach siB-
Has HeLOCTATOYHOCTb 3MMMPUYECKUX 3HAHWA Ans npu-
cnocobneHus K coumanbHon u Bruonornyeckon cpege, a
Tem bonee ansa ee npeobpasoBaHus. Takum 0bpas3om,
YXe TOrda, Ha 3ape LMBMnM3auuu, nosiBunach Hactos-
TenbHas 00LLEeCTBEHHast NOTPEOHOCTL B LENOCTHBIX Hayy-
HbIX (B TOM uucne cunocodcknx) aHaHusx 06 okpyxato-
lieM MUpe U B ONMpedereHnn Mecta 4YenoBeka B HEM.
MMpUYnHbl Takol LEenoCTHOCTM MOHSAITHBI: 3HAHWA O MUpe
ObIN0 HAKOMIEHO eLLe CPABHUTENBHO Marno, a NOHUMaHWe
CYLLHOCTM ABNEHWI BbINO CAIMLLKOM MOBEPXHOCTHBIM.

" Kepumos [].A. MpeameT unocodum npasa // Foc-8o 1 npaBo. —1994. - Ne 7. - C. 6.
2 backuH KO.51. Ouepku punococbum npaea. — CoikTeiBkap, 1996. — C. 4.
3 Anekcees C.C. dunocodus npasa. — M., 1998. - C. 2.
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CoyuanbHas ¢hunocoghus (B LUIMPOKOM CMbICAE)
ABNSETCS pasgenom unocodun, BKMKYAOWMM  pac-
CMOTPEHME KaYeCTBEHHOTO cBOeobpasms obLiectea (0T-
nn4me ero oT Npupoabl, OTHOLLEHWE K rocyaapcTBy, penu-
MW, MOpanu, OyXOBHOW KyNbType), ero uenei (obuyect-
BEHHbIX MOeanoB), reHesuca W pasBuTUS (COLMAnbHOM
uctopum), cyaeb 1 nepcnekTuB.

ObbekToM coumnanbHo unocodun Kak camo-
CTOATENBHON HAY4HOW AMCLMNNMHBI SBnseTcs obliecT-
BEeHHOe ObIThe, a 0COOEHHOCTbIO ee npeameTa — Hanbo-
nee obLuue, npexae BCEro MUMPOBO33PEHYECKME U METO-
[0MOrYeckue, NPUHLMMBI XM3HW U pa3BUTWS YenoBeve-
ckoro obulectea. CoupanbHas unocodus BoINONHSET B
obLecTBe cregytowme rmaBHble QYHKLMW: MAPOBO33PEH-
YeCKyH0, METOAONOMYECKYH U TYMaHUCTUYECKYIO.

[nsa Toro, 4tobbl BLISBUTL MUPOBO33PEHYECKYHO
YHKYUIO coumanbHoM punocodun, Hago Aatb onpege-
MEHNe MOHATMS MMPOBO33PEHUS: MUPOBO33PEHME ECTb
COBOKYMHOCTb Hanbonee 06LmMX B3rNsL0B M NpeacTaBne-
HUMIA O CYLLHOCTYW OKpYXXatoLLero Mypa u MecTe YenoBeka B
HeMm. UToGbl NMpaBMMBLHO MOHMMATb MUPOBO33PEHYECKYHD
YHKLMIO cpunocodum, HEOBXOaUMO Y4ECTb, MO KpanHer
Mepe, iBa MOMEHTa:

a) MMUPOBO33pEHNE YeroBeka hopMUpyeTcs pas-
nn4HbIMKM  criocobamu: nubo B pesynbTate MOMyYeHMS
Hay4HbIX 3HaHuiA B npoLecce 0bpa3oBaHns (B TOM uncne
1 camoobpasoBaHusl), NMbO B CTUXUAHOM MpoLiecce CTa-
HOBMEHWS! NIMYHOCTM MOA BO3OEMCTBUEM COLMANBHOIO
OKPYXEHMS;

6) dunocodus BkntoyaeT B cebst He BCe MMPOBO3-
3peHune, a NuWb ero fApo, NOCKOMbKY B POPMUPOBaHMM
MWPOBO33PEHNS YHaCTBYIOT BCE OTPACMN 3HAHUS.

Hapsigy ¢ M1poBo33peHyeckon dyHKUMEN W B He-
pa3spbIBHON CBA3W C HEW coumanbHas gunocodus Bbl-
NomHseT Memodono2uyeckyo (hyHKYU, Tak Kak uno-
coCKMIn METOZ, eCTb CUCTEMA Hanbonee oBLMX NPUHLK-
MOB TEOPETMYECKOTO UCCnefoBaHNS JeNCTBATENBHOCTY.

Kpome pacCMOTPEHHbIX BbIWWE [BYX OCHOBHbIX
cneyndunyeckux YHKLMIA, KOTOPbIE BbIMOMHSET TOMLKO
cunocotms, HeOOXOAMMO Y4MTLIBATL €€ OFPOMHOE 3Ha-
YeHue B peanu3auum Ype3sBbl4anHO BaHbIX 0OLLECTBEH-
HbIX (DYHKUMIA. B 4acTHOCTH, 2yMaHucmuyeckas hyHKuus
cunocoum HampaBneHa Ha BOCMUTaHWE MUYHOCTA B
LYXe TyMaHuW3Ma peasnbHoro, HayyHo ODOCHOBLIBAIOLLETO
nyT 0cBOOOXAEHMS YenoBeKa, ero JanbHenLlero cosep-
LIEHCTBOBaHMUS.

Yto npeacTaenseT coboit meopust 2ocydapcmea
u npaea? 370 Hayka, KOTOpast U3y4aeT rocyaapCTBEHHO-
npaBoBble SBNEHMS 0OLIECTBEHHON XWM3HU. OOBEKTOM ee
SBMSIOTCS 3aKOHOMEPHOCTY NPaBOBOro ObITUS, @ npegme-
TOM — OCHOBHble 0DLUMe 3aKOHOMEPHOCTW BO3HMKHOBE-
HWS, PYHKLUMOHNPOBAHMUS 1 Pa3BUTMS rOCyAapcTBa W npa-
Ba.

Teopwus rocynapcTea 1 npaea kak yHaaMeHTanb-
Has HayKka BbINOMHSET Psif BaXHbIX (OYHKLMA:
OHMomo2uyeckas — nepeas u otnpasHas. OH-
TONOrMS — y4eHue o BbITKM, B KOTOPOM UCCreayTes Oc-
HOBbI, NPUHLMMbI GbITUS, €r0 CTPYKTYPa, 3aKOHOMEPHOCTU.
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BbinonHsas oHTONOrMuYeckyto yHKUMI0, Teopus rocydap-
CTBa W npaBa OTBEYaEeT Ha BOMPOCHI: YTO Takoe rocyaap-
CTBO M MpaBO? KaK WU NOYEMY OHW BO3HUKIU? YTO OHU
NpeacTaBnalT coboi B HacTosiliee Bpemsi? KakoBa WX
cyobba? —ut.a.
2Hoceonozu4eckasl (M3ydeHne npupoabl Mo-
3HaHMsl, ero OTHOLLEHWI K pearnbHOCTU U T.4.);
mMemodonoauyecKas;
aKcuonoauyeckasi (PyHKUMS, WKW y4eHne o
LEHHOCTAX  (topuMamdeckas akcuororwst npegnonaraet
pasnuune B COOTHOLLEHMM NpaBa 1 3aKoHa);
aspucmuyeckas;
NOMUMUKO-ynpaeeHYeckas;
u0e0o102U4eCKas;
npakmu4yecku-opaaHu3amopcKasi;
npoeHoCMuYecKasi.

dunocoghusi npasa Kak CamoCTOSTEMbHAs aka-
Aemuyeckast aucumnnuHa obnagaet cobcTBeHHom Gora-
TOM Tpaguumen u cneumguyeckum KateropuanbHbiM an-
napatom. CyulecTByeT TakoW acnekT npasa, KOTOPbI
MOXeT ObITb NO3HaH TOMbKO cpurnocodmei. Boigenus ero,
MOXHO OnpefenuTb npeameT gmnocodum npasa, a cre-
AoBaTenbHO, 1 000CHOBATb HEODXOAMMOCTb CyLLECTBO-
BaHus punocodun npaBa Kak OTpacny NpaBOBOMO 3Ha-
HUS.

Kak n3BeCTHO, B MMUPOBOM HayKe CyLIEeCTBYET He
0oHO onpegeneHne cunocotun npasa. CoBpeMeHHoe
noHuMaHne cunocodun npasa nogpasymeBaeT 0coboe,
CTPOro OrpaHUYeHHOe HanpaBneHue WCcrenoBaHns Ha
CTblke NpaBoBeaeHus n dunocodum. ObbekT nccnegosa-
HWS COCTaBNsieT NpaBoBOE OblTME Kak OpraHuyeckas
yacTb 06LuecTBeHHOro ObiTns, NpeamMeToM unocodum
npaBa SBMAKTCA 3aKOHOMEPHOCTM NpaBoBOro ObiTus. Kak
Hayka mnocodmst npaBa BbINOMHSET MUPOBO33PEHYE-
CKYt0; Memodonoauyeckyto; akcuonoauyeckyr,; eHoCeo-
J102U4ECKYI0 hYHKUUU.

3apoxpoeHvne dunocodun npaBa OTHOCUTCS K
VI Beky o Haweit apbl. Nonckamm 0OBbEKTMBHON HOPMbI
cnpaBeaMBOCTY 1 npasa 3aHumanucs MMudparop, ConoH,
l'epaknut, Cokpart, Apuctotens, LuuepoH n ap. Bropoi
nepuog — 310 nepuog cpenHerekosbs (XI-XVI B8.). Mpo-
BremaTtuka npaBa ¥ 3aKOHa B 3TOT Nepuop WHTepecoBana
®omy AksuHckoro, Makuasennu, bangyca, Jlynuens u gp.
Tpetbum atanom 6bino Hoeoe Bpems  (XVII-XX BB.).
MpencraButensmi OpMUPOBABLLENCS HOBOW paLyoHa-
NUCTUYECKON (hbunocodun npasa W rocygapcTea CTanm
lpoumn, BakoH, Mo66c, KaHt, ®uxte, lerenb. Kak ero
noAaTan MOXHO BblAenuTb unocoduio npasa Poccun
(koHew, XIX — Hayano XX B.). CBow Bknag B pa3sutie du-
NocoghCcKo-NpaBoBON Mblcnn BHecnn YnyepuH, KopkyHoB,
Kuctskosckuia, Hosropoaues, Muxainosckui, LLepiueHe-
BuY, bepasies, ConoBbeB.

dunococus npasa, no LepleHesnyy, aBnsercs
COCTaBHOW YacTblo mnocodun. Ha ee dopmmpoBaHme
0okasano BMWsiHUE OOHO HeManoBaxHoe 0BCTOATENbCTBO
— UcTopuyeckoe pasobLueHre mexay dhunocodueir npasa
W 10puoNYECKMMU Haykamu. KOpUCTbl 3aHMManucb cucTe-
MaTW3MpOBaHWEM W TONMKOBaHWEM HOPM Mpaea, a uno-



cocus npasa paspabatbiBanach yyeHbiMW, MO MpeumMy-
LLecTBY He NpUYacTHbIMU K NpaBoBeaeHuto. KOpucTbl u3y-
Yanu npaso B ero hakTM4EeCKOM COCTOSIHUM, He 3aAaBasiCh
MbICIbI0 O TOM, KakiM OHO MOXET My AOImKHO BbliTh, a
cunocodbl co3gaBany ugearnbHoe NpaBo, He 3Hasi, YTOo
Takoe NpaBo B AENCTBUTENbHOM XM3HU W KaK NPUMEHSIOT-
sl ero Hopmbl. B pesynbTate Bo3HMKNa pas3obLUEHHOCTb
Mexay dpunocouen npasa U OTAENbHLIMYA OPUONYECKM-
MW Haykamu.

WeplieHeBny cumtan, 4to cunocodus npasa
[OIMKHA M3yyaTh TO Xe, YTO U3y4aloT M OTpacneBble Hopu-
[MYecKue Hayku, — NpaBo Kak OHO eCTb W MpaBo, Kakum
OHO [0MKHO ObiTb. Ee 3agava 3aknioyaeTcs B KpuTHye-
CKOM WCCneaoBaHuN BCEX MaBHbIX MOHSTUIA, CO3OaHHbIX
OpUOMYECKOI HayKoW (MOHSITME MpaBa, COAepKaHue W
chopma rocynapcTea, npaBoOTHOLLEHUS, NPECTYNEHNe 1
HakasaHue u 7.4.).

HekoTopble 3anagHble y4yeHble onpefenstor u-
nocouto npaea Kak YacTb unocodmu, kotopas «npes-
MUCbIBAET» YErOBEKy «HEODXOaMMbIAY TUM MOBEAEHNS.
Mog dmnocoduenn npasa npu 3TOM NoApasymMeBaeTcs
Hayka, pa3bsACHALLAsA B «NOCNEAHEN MHCTaHLMWY 3HaYe-
HWEe NPaBOBbIX MPUHLMMOB U CMbICN NPABOBLIX HOPM.

KakoBa e npupoga dunocodmu npaea u Kakoe
MeCTO OHa 3aHMMaeT cpegu OCTamnbHbIX HOPUAMYECKUX
Hayk? ®unocodunsa npasa no OTHOLLEHWH K HOPUANYECKAM
HaykaMm 3aHUMaeT Takoe Xe MONoXeHwe, YTo U obLas
h1nocodns nNo OTHOLLIEHMIO KO BCEM OCTarlbHbIM Haykam.

Ounococus npasa, No MHeHWO Muxannosckoro,
MNPUBOAMT B rapMOHWYHOE E€AMHCTBO COBOKYMHOCTb BCEX
topuan4ecknx Hayk. Kpome Toro, oHa CTpEMUTCS BbISBUTL
rNyOUHHYIO CYLLHOCTb, MAEK TOMO COLMAnbHOMO SBREHUS,
KOTOpOE Ha3blBaeTCs NMpaBOM; OHa CBA3bIBAET NPaBo C
0BLLEMUPOBLIMU 3TUYECKUMI LIEHHOCTAMU; OHa daeT ab-
COMIKTHbIE KPUTEPUM [ONA OLEHKM SBMEHWA MpaBOBOM
KU3HW, YKa3blBAET Uaeanbl Ans pasBuThS npasa.

CooTHoLLEHMe dmnocodum npasa 1 PUANHECKUX
Hayk MuxannoBckuin onpegenseT Tak: unocodus npasa
He SBNSETCA KPUOMYECKON HAyKOW, OHa MpeacTaBnseT
cobon nocpeacTaytoLiee 3BEHO Mexay dunocoduen u
NpaBoBELEHMEM, COEMHSAS B Cebe 3MEeMEHT YUCTO Hpu-
Audeckuin (obwias Teopust npaea) W aNeMeHT unocod-
Cckuit. Tako noaxon BbISIBNSIET MEPBOCTENEHHYH BaX-
HOCTb churocodmun npaea Ans Kaxporo obpasoBaHHOMO
yenoseka BoobLLe 1 topucta B ocobeHHocTW. [ing topucTa
chunocohms npasa AOMKHA BbITb anboii M OMEroil BCETO
ero 06pa3oBaHNs: TOMbKO OHA OJYXOTBOPSIET 3TY XM3Hb,
[aeT el rnybokuA CMbICA M NOKa3bIBAET, YTO CIyXEHWE
npasy eCTb BENUKOE W BaXKHOe AEN0, U TONbKO OHO MOXeT
[aTb KPUCTY HaJexHoe PYKOBOACTBO AN CAaMOCTOSATENb-
HOM paboTbl Ha BCEX MOMPULLAX OPUANHECKON XM3HK. BoT

novemy npobernbl B 3HaHUM (OUNOCOGMUM NpaBa HUYEM He
3aMEHUMbI U CaMblM POKOBbIM 06pa3oM OTpaxarTcs Ha
BCe/l [OarnbHeWlen [eaTenbHOCTU topucta (He TOmnbKo
npaKTiKka, HO 1 TEOPETMKA).

dunocodus npaea NCTOPUYECKN BO3HKKIA He Ca-
Ma no cebe n He U3 camoit cebs, HO B pesynbTate usyye-
HUS1 KOHKPETHbIX NposiBneHui npasa. OHa npefcrasnset
cobon npopykt obLien cunocodmun N BCETO KOMMeKca
OPUAMYECKIX HAYK, @ 3HAYEHWE ee COCTOUT B TOM, YTODbI
BOOpYXaTb BCE OTpacrneBble OPUANYECKME HAyKN METO-
[0MOrMYECKUM UHCTPYMEHTapUEM.

HOpucnpyaeHUMs U B HAY4YHOM, 1 B NPaKTUYECKOM
cMmbicrne OasnpyeTcs Ha unocodckux 3HaHusx. Ho Bo-
npoc o ToM, crnocobHa nu dunocodus npaBa OXBaTUTb
BCHO COBOKYMHOCTb OPUAMYECKUX 3HAHWA, MPaKTUYECKN
nccnenoBaTh OCHOBHbIE 3aKOHOMEPHOCTW Pa3BUTUS FOCY-
JapcTea W npasa, BbipaboTaTb METOZOMNOIMI0 MHOTOYUC-
MEHHbIX ~ OTpacneBblX  acnekToB  roCy4apCTBEHHO-
NpaBOBOW HaYKW, OCTAETCS NOKa OTKPbITHIM.

Ha oCHOBaHWW BbILLEU3NIOXEHHOMO Mbl MPULLAKN K
CneayHLMM OCHOBHbBIM BbIBOAAM.

e OObekTOM coumansHoit ¢unocodun ABnseTCs
o0uiecTBeHHOe ObiTHE, @ MPeaMETOM — NO3HaHWe 3aKo-
HOMEPHOCTEN ero passuTms.

o OObekToM 06LLEelt Teopun rocyLapcTea 1 npaea
ABNSOTCS 3aKOHOMEPHOCTW NPaBoBOro ObiTis, a Npeame-
TOM BbICTYNAKOT Takie SBMEHWS OBLIECTBEHHON XM3HU,
KaK rocygapCTeo 1 NpaBo, OCHOBHblE 3aKOHOMEPHOCTU MX
BO3HWKHOBEHUS 1 PA3BUTUS, WX CYLLHOCTb, HA3HAYEHWe 1
(OYHKLMOHMPOBaHME B 06LLeCTBe.

e OBObekToM hmnocodum npasa ABNSETCS NPaBo-
Boe ObiTWe KaKk opraHuyeckas 4actb 0OLLECTBEHHOTO Obl-
THs, a NnpeameToM urnocodum npasa — 3aKOHOMEPHOCTY
nNpaBoBOro BbITus.

e dunocodms npaea SBNSETCA METOAONOIMEN
YaCTHbIX OPUANYECKUX HAYK.

CoefyHeHne METOAOMOrMYECKON, MUPOBO33pEH-
YECKOM, aKCUONOMMYECKON, THOCEONOrMYECKON (YHKLNNA
cdunocopum  npasa  MO3BOMSET  MOHATb  AYXOBHO-
HPaBCTBEHHYI0 NPUPOAY NpaBa 1 BOIMOXHOCTb NpaKTye-
CKOTO NMPUMEHEHUS1 OCHOBHbIX 3aKOHOMEPHOCTEN rocyaap-
CTBEHHO-TPABOBO Hayku B chepe KOHKPETHOrO ObITus.

o CTypeHT-topucT pormkeH rnyboko nosHatb OcC-
HOBHble 06LLUME 3aKOHOMEPHOCTM dunocodum npaea v B
[anbHeMLWeM akTUBHO MCNONb30BaTb NOMTyYEeHHbIE 3HAHNS
B CBOeN npodpeccroHanbHom aestensHocT. Kpome Toro,
unocodns BbIMOMHAET O4YEHb BAXKHYH (DYHKUMIO — 06-
LLeKyNbTYPHYI0. Hukoraa He cuuTancs KynbTypHbIM Yero-
BeK, unocodhckn He 0Bpa3oBaHHbIA U HE NMOArOTOBMEH-
HbIn. Tem Gonee 3TO OTHOCUTCS KO BPEMEHM, B KOTOPOM
Mbl XXMBEM.

‘;
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